Ch. 39 Proceedings Relating to Children F.S. 2009

PART V
TAKING CHILDREN INTO CUSTODY
AND SHELTER HEARINGS

39.395 Detaining a child; medical or hospital personnel.

39.401 Taking a child alleged to be dependent into custody; law enforcement officers and authorized
agents of the department.

39.402 Placement in a shelter.

39.407 Medical, psychiatric, and psychological examination and treatment of child; physical, mental,
or substance abuse examination of person with or requesting child custody.

39.4075 Referral of a dependency case to mediation.

39.4085 Legislative findings and declaration of intent for goals for dependent children.

39.4086 Pilot program for attorneys ad litem for dependent children.

39.395 Detaining a child; medical or hospital personnel.--Any person in charge of a hospital or similar
institution, or any physician or licensed health care professional treating a child may detain that child
without the consent of the parents, caregiver, or legal custodian, whether or not additional medical treatment
is required, if the circumstances are such, or if the condition of the child is such that returning the child to
the care or custody of the parents, caregiver, or legal custodian presents an imminent danger to the child's
life or physical or mental health. Any such person detaining a child shall immediately notify the department,
whereupon the department shall immediately begin a child protective investigation in accordance with the
provisions of this chapter and shall make every reasonable effort to immediately notify the parents or legal
custodian that such child has been detained. If the department determines, according to the criteria set forth
in this chapter, that the child should be detained longer than 24 hours, it shall petition the court through the
attorney representing the Department of Children and Family Services as quickly as possible and not to
exceed 24 hours, for an order authorizing such custody in the same manner as if the child were placed in a

shelter. The department shall attempt to avoid the placement of a child in an institution whenever possible.
History.--s. 56, ch. 98-403; s. 21, ch. 99-193.

39.401 Taking a child alleged to be dependent into custody; law enforcement officers and authorized
agents of the department.--
(1) A child may only be taken into custody:

(a) Pursuant to the provisions of this part, based upon sworn testimony, either before or after a
petition is filed; or

(b) By a law enforcement officer, or an authorized agent of the department, if the officer or
authorized agent has probable cause to support a finding:

1. That the child has been abused, neglected, or abandoned, or is suffering from or is in imminent
danger of illness or injury as a result of abuse, neglect, or abandonment;

2. That the parent or legal custodian of the child has materially violated a condition of placement
imposed by the court; or

3. That the child has no parent, legal custodian, or responsible adult relative immediately known and
available to provide supervision and care.

(2) If the law enforcement officer takes the child into custody, that officer shall:
(a) Release the child to:
1. The parent or legal custodian of the child;
2. A responsible adult approved by the court when limited to temporary emergency situations;
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3. A responsible adult relative or the adoptive parent of the child’s sibling who shall be given
priority consideration over a nonrelative placement when this is in the best interests of the child; or

4. A responsible adult approved by the department; or

(b) Deliver the child to an authorized agent of the department, stating the facts by reason of which
the child was taken into custody and sufficient information to establish probable cause that the child is
abandoned, abused, or neglected, or otherwise dependent.
For cases involving allegations of abandonment, abuse, or neglect, or other dependency cases, within 3 days
after such release or within 3 days after delivering the child to an authorized agent of the department, the
law enforcement officer who took the child into custody shall make a full written report to the department.

(3) If the child is taken into custody by, or is delivered to, an authorized agent of the department, the agent
shall review the facts supporting the removal with an attorney representing the department. The purpose of
the review is to determine whether there is probable cause for the filing of a shelter petition.

(@) If the facts are not sufficient, the child shall immediately be returned to the custody of the parent
or legal custodian.

(b) If the facts are sufficient and the child has not been returned to the custody of the parent or legal
custodian, the department shall file the petition and schedule a hearing, and the attorney representing the
department shall request that a shelter hearing be held within 24 hours after the removal of the child. While
awaiting the shelter hearing, the authorized agent of the department may place the child in licensed shelter
care or may release the child to a parent or legal custodian or responsible adult relative or the adoptive
parent of the child’s sibling who shall be given priority consideration over a licensed placement, or a
responsible adult approved by the department if this is in the best interests of the child. Placement of a child
which is not in a licensed shelter must be preceded by a criminal history records check as required under s.
39.0138. In addition, the department may authorize placement of a housekeeper/homemaker in the home of
a child alleged to be dependent until the parent or legal custodian assumes care of the child.

(4) When a child is taken into custody pursuant to this section, the department shall request that the child's
parent, caregiver, or legal custodian disclose the names, relationships, and addresses of all parents and
prospective parents and all next of kin of the child, so far as are known.

(5) Judicial review and approval is required within 24 hours after placement for all nonrelative placements.
A nonrelative placement must be for a specific and predetermined period of time, not to exceed 12 months,
and shall be reviewed by the court at least every 6 months. If the nonrelative placement continues for longer
than 12 months, the department shall request the court to establish permanent guardianship or require that
the nonrelative seek licensure as a foster care provider within 30 days after the court decision. Failure to
establish permanent guardianship or obtain licensure does not require the court to change a child’s

placement unless it is in the best interest of the child to do so.

History.--s. 20, ch. 78-414; s. 4, ch. 87-133; s. 11, ch. 88-337; s. 2, ch. 90-204; s. 226, ch. 95-147; s. 6, ch. 95-228; s. 2, ch. 97-276; s. 57, ch. 98-403; s. 22, ch.
99-193; s. 8, ch. 2008-245

39.402 Placement in a shelter.--
(1) Unless ordered by the court under this chapter, a child taken into custody shall not be placed in a shelter
prior to a court hearing unless there is probable cause to believe that:

(@) The child has been abused, neglected, or abandoned, or is suffering from or is in imminent
danger of illness or injury as a result of abuse, neglect, or abandonment;

(b) The parent or legal custodian of the child has materially violated a condition of placement
imposed by the court; or

(c) The child has no parent, legal custodian, or responsible adult relative immediately known and
available to provide supervision and care.
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(2) A child taken into custody may be placed or continued in a shelter only if one or more of the criteria in
subsection (1) applies and the court has made a specific finding of fact regarding the necessity for removal
of the child from the home and has made a determination that the provision of appropriate and available
services will not eliminate the need for placement.

(3) Whenever a child is taken into custody, the department shall immediately notify the parents or legal
custodians, shall provide the parents or legal custodians with a statement setting forth a summary of
procedures involved in dependency cases, and shall notify them of their right to obtain their own attorney.

(4) If the department determines that placement in a shelter is necessary under subsections (1) and (2), the
authorized agent of the department shall authorize placement of the child in a shelter.

(5)(a) The parents or legal custodians of the child shall be given such notice as best ensures their actual
knowledge of the date, time, and location of the shelter hearing. If the parents or legal custodians are outside
the jurisdiction of the court, are not known, or cannot be located or refuse or evade service, they shall be
given such notice as best ensures their actual knowledge of the date, time, and location of the shelter
hearing. The person providing or attempting to provide notice to the parents or legal custodians shall, if the
parents or legal custodians are not present at the hearing, advise the court either in person or by sworn
affidavit, of the attempts made to provide notice and the results of those attempts.

(b) The parents or legal custodians shall be given written notice that:

1. They will be given an opportunity to be heard and to present evidence at the shelter hearing; and

2. They have the right to be represented by counsel, and, if indigent, the parents have the right to be
represented by appointed counsel, at the shelter hearing and at each subsequent hearing or proceeding,
pursuant to the procedures set forth in s. 39.013. If the parents or legal custodians appear for the shelter
hearing without legal counsel, then, at their request, the shelter hearing may be continued up to 72 hours to
enable the parents or legal custodians to consult legal counsel. If a continuance is requested by the parents
or legal custodians, the child shall be continued in shelter care for the length of the continuance, if granted
by the court.

(6)(a) The circuit court, or the county court if previously designated by the chief judge of the circuit court
for such purpose, shall hold the shelter hearing.

(b) The shelter petition filed with the court must address each condition required to be determined by
the court in paragraphs (8)(a), (b), (d), and (h).

(7) A child may not be removed from the home or continued out of the home pending disposition if, with
the provision of appropriate and available early intervention or preventive services, including services
provided in the home, the child could safely remain at home. If the child's safety and well-being are in
danger, the child shall be removed from danger and continue to be removed until the danger has passed. If
the child has been removed from the home and the reasons for his or her removal have been remedied, the
child may be returned to the home. If the court finds that the prevention or reunification efforts of the
department will allow the child to remain safely at home, the court shall allow the child to remain in the
home.

(8)(a) A child may not be held in a shelter longer than 24 hours unless an order so directing is entered by the
court after a shelter hearing. In the interval until the shelter hearing is held, the decision to place the child in
a shelter or release the child from a shelter lies with the protective investigator.

(b) The parents or legal custodians of the child shall be given such notice as best ensures their actual
knowledge of the time and place of the shelter hearing. The failure to provide notice to a party or participant
does not invalidate an order placing a child in a shelter if the court finds that the petitioner has made a good

72



Ch. 39 Proceedings Relating to Children F.S. 2009

faith effort to provide such notice. The court shall require the parents or legal custodians present at the
hearing to provide to the court on the record the names, addresses, and relationships of all parents,
prospective parents, and next of kin of the child, so far as are known.

(c) At the shelter hearing, the court shall:

1. Appoint a guardian ad litem to represent the best interest of the child, unless the court finds that
such representation is unnecessary;

2. Inform the parents or legal custodians of their right to counsel to represent them at the shelter
hearing and at each subsequent hearing or proceeding, and the right of the parents to appointed counsel,
pursuant to the procedures set forth in s. 39.013; and

3. Give the parents or legal custodians an opportunity to be heard and to present evidence.

(d) At the shelter hearing, in order to continue the child in shelter care:

1. The department must establish probable cause that reasonable grounds for removal exist and that
the provision of appropriate and available services will not eliminate the need for placement; or

2. The court must determine that additional time is necessary, which may not exceed 72 hours, in
which to obtain and review documents pertaining to the family in order to appropriately determine the risk
to the child during which time the child shall remain in the department'’s custody, if so ordered by the court.

(e) At the shelter hearing, the department shall provide the court copies of any available law
enforcement, medical, or other professional reports, and shall also provide copies of abuse hotline reports
pursuant to state and federal confidentiality requirements.

(F) At the shelter hearing, the department shall inform the court of:

1. Any identified current or previous case plans negotiated in any district with the parents or
caregivers under this chapter and problems associated with compliance;

2. Any adjudication of the parents or caregivers of delinquency;

3. Any past or current injunction for protection from domestic violence; and

4. All of the child's places of residence during the prior 12 months.

(9) At the shelter hearing, each party shall provide to the court a permanent mailing address. The
court shall advise each party that this address will be used by the court and the petitioner for notice purposes
unless and until the party notifies the court and the petitioner in writing of a new mailing address.

(h) The order for placement of a child in shelter care must identify the parties present at the hearing
and must contain written findings:

1. That placement in shelter care is necessary based on the criteria in subsections (1) and (2).

2. That placement in shelter care is in the best interest of the child.

3. That continuation of the child in the home is contrary to the welfare of the child because the home
situation presents a substantial and immediate danger to the child's physical, mental, or emotional health or
safety which cannot be mitigated by the provision of preventive services.

4. That based upon the allegations of the petition for placement in shelter care, there is probable
cause to believe that the child is dependent or that the court needs additional time, which may not exceed 72
hours, in which to obtain and review documents pertaining to the family in order to appropriately determine
the risk to the child.

5. That the department has made reasonable efforts to prevent or eliminate the need for removal of
the child from the home. A finding of reasonable effort by the department to prevent or eliminate the need
for removal may be made and the department is deemed to have made reasonable efforts to prevent or
eliminate the need for removal if:

a. The first contact of the department with the family occurs during an emergency;

b. The appraisal of the home situation by the department indicates that the home situation presents a
substantial and immediate danger to the child's physical, mental, or emotional health or safety which cannot
be mitigated by the provision of preventive services;
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c. The child cannot safely remain at home, either because there are no preventive services that can
ensure the health and safety of the child or because, even with appropriate and available services being
provided, the health and safety of the child cannot be ensured; or

d. The parent or legal custodian is alleged to have committed any of the acts listed as grounds for
expedited termination of parental rights in s. 39.806(1)(f)-(i).

6. That the court notified the parents, relatives that are providing out-of-home care for the child, or
legal custodians of the time, date, and location of the next dependency hearing and of the importance of the
active participation of the parents, relatives that are providing out-of-home care for the child, or legal
custodians in all proceedings and hearings.

7. That the court notified the parents or legal custodians of their right to counsel to represent them at
the shelter hearing and at each subsequent hearing or proceeding, and the right of the parents to appointed
counsel, pursuant to the procedures set forth in s. 39.013.

8. That the court notified relatives who are providing out-of-home care for a child as a result of the
shelter petition being granted that they have the right to attend all subsequent hearings, to submit reports to
the court, and to speak to the court regarding the child, if they so desire.

(9) At any shelter hearing, the department shall provide to the court a recommendation for scheduled contact
between the child and parents, if appropriate. The court shall determine visitation rights absent a clear and
convincing showing that visitation is not in the best interest of the child. Any order for visitation or other
contact must conform to the provisions of s. 39.0139. If visitation is ordered but will not commence within
72 hours of the shelter hearing, the department shall provide justification to the court.

(10)(a) The shelter hearing order shall contain a written determination as to whether the department has
made a reasonable effort to prevent or eliminate the need for removal or continued removal of the child
from the home. This determination must include a description of which specific services, if available, could
prevent or eliminate the need for removal or continued removal from the home and the date by which the
services are expected to become available.

(b) If services are not available to prevent or eliminate the need for removal or continued removal of
the child from the home, the written determination must also contain an explanation describing why the
services are not available for the child.

(c) If the department has not made an effort to prevent or eliminate the need for removal, the court
shall order the department to provide appropriate and available services to ensure the protection of the child
in the home when the services are necessary for the child's health and safety.

(11)(a) If a child is placed in a shelter pursuant to a court order following a shelter hearing, the court shall
require in the shelter hearing order that the parents of the child, or the guardian of the child's estate, if
possessed of assets which under law may be disbursed for the care, support, and maintenance of the child, to
pay, to the department or institution having custody of the child, fees as established by the department.
When the order affects the guardianship estate, a certified copy of the order shall be delivered to the judge
having jurisdiction of the guardianship estate. The shelter order shall also require the parents to provide to
the department and any other state agency or party designated by the court, within 28 days after entry of the
shelter order, the financial information necessary to accurately calculate child support pursuant to s. 61.30.

(b) The court shall request that the parents consent to provide access to the child’s medical records
and provide information to the court, the department or its contract agencies, and any guardian ad litem or
attorney for the child. If a parent is unavailable or unable to consent or withholds consent and the court
determines access to the records and information is necessary to provide services to the child, the court shall
issue an order granting access. The court may also order the parents to Fhe-parent-or-legal-guardian-sha
provide all known medical information to the department and to any others granted access under this
subsection.
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(c) The court shall request that the parents consent to provide access to the child’s educational
records and provide information to the court, the department or its contract agencies, and any guardian ad
litem or attorney for the child. If a parent is unavailable or unable to consent or withholds consent and the
court determines access to the records and information is necessary to provide services to the child, the court
shall issue an order granting access.

(d) The court may appoint a surrogate parent or may refer the child to the district school
superintendent for appointment of a surrogate parent if the child has or is suspected of having a disability
and the parent is unavailable pursuant to s. 39.0016(3)(b).

(12) In the event the shelter hearing is conducted by a judge other than the juvenile court judge, the juvenile
court judge shall hold a shelter review on the status of the child within 2 working days after the shelter
hearing.

(13) A child may not be held in a shelter under an order so directing for more than 60 days without an
adjudication of dependency. A child may not be held in a shelter for more than 30 days after the entry of an
order of adjudication unless an order of disposition has been entered by the court.

(14) The time limitations in this section do not include:

(a) Periods of delay resulting from a continuance granted at the request or with the consent of the
child's counsel or the child's guardian ad litem, if one has been appointed by the court, or, if the child is of
sufficient capacity to express reasonable consent, at the request or with the consent of the child's attorney or
the child's guardian ad litem, if one has been appointed by the court, and the child.

(b) Periods of delay resulting from a continuance granted at the request of any party, if the
continuance is granted:

1. Because of an unavailability of evidence material to the case when the requesting party has
exercised due diligence to obtain such evidence and there are substantial grounds to believe that such
evidence will be available within 30 days. However, if the requesting party is not prepared to proceed within
30 days, any other party, inclusive of the parent or legal custodian may move for issuance of an order to
show cause or the court on its own motion may impose appropriate sanctions, which may include dismissal
of the petition.

2. To allow the requesting party additional time to prepare the case and additional time is justified
because of an exceptional circumstance.

(c) Reasonable periods of delay necessary to accomplish notice of the hearing to the child's parents
or legal custodians; however, the petitioner shall continue regular efforts to provide notice to the parents or
legal custodians during such periods of delay.

(d) Reasonable periods of delay resulting from a continuance granted at the request of the parent or
legal custodian of a subject child.

(e) Notwithstanding the foregoing, continuances and extensions of time are limited to the number of
days absolutely necessary to complete a necessary task in order to preserve the rights of a party or the best
interests of a child. Time is of the essence for the best interests of dependent children in conducting
dependency proceedings in accordance with the time limitations set forth in this chapter. Time limitations
are a right of the child which may not be waived, extended, or continued at the request of any party in
advance of the particular circumstances or need arising upon which delay of the proceedings may be
warranted.

(f) Continuances or extensions of time may not total more than 60 days for all parties within any 12-
month period during proceedings under this chapter. A continuance or extension beyond the 60 days may
be granted only for extraordinary circumstances necessary to preserve the constitutional rights of a party or
when substantial evidence demonstrates that the child’s best interests will be affirmatively harmed without
the granting of a continuance or extension of time.
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(15) The department, at the conclusion of the shelter hearing, shall make available to parents or legal
custodians seeking voluntary services, any referral information necessary for participation in such identified
services. The parents' or legal custodians' participation in the services shall not be considered an admission
or other acknowledgment of the allegations in the shelter petition.

(16) At the conclusion of a shelter hearing, the court shall notify all parties in writing of the next scheduled
hearing to review the shelter placement. The hearing shall be held no later than 30 days after placement of
the child in shelter status, in conjunction with the arraignment hearing, and at such times as are otherwise
provided by law or determined by the court to be necessary.

(17) At the shelter hearing, the court shall inquire of the parent whether the parent has relatives who might
be considered as a placement for the child. The parent shall provide to the court and all parties
identification and location information regarding the relatives. The court shall advise the parent that the
parent has a continuing duty to inform the department of any relative who should be considered for
placement of the child.

(18) The court shall advise the parents that, if the parents fail to substantially comply with the case plan,

their parental rights may be terminated and that the child’s out-of-home placement may become permanent.
History.--s. 20, ch. 78-414; s. 13, ch. 80-290; s. 6, ch. 84-311; s. 5, ch. 85-80; s. 82, ch. 86-220; s. 5, ch. 87-133; s. 5, ch. 87-289; s. 12, ch. 88-337; s. 1, ch. 90-
167;s. 7, ch. 90-208; s. 5, ch. 90-306; s. 3, ch. 92-158; s. 3, ch. 92-170; s. 7, ch. 92-287; s. 4, ch. 94-164; s. 58, ch. 94-209; s. 7, ch. 95-228; s. 3, ch. 97-96; s. 3,
ch. 97-276; s. 58, ch. 98-403; s. 12, ch. 99-168; s. 23, ch. 99-193; s. 19, ch. 2000-139; s. 6, ch. 2000-151; s. 7, ch. 2000-217; s. 2, ch. 2001-68; s. 2, ch. 2002-216;
s. 1, ch. 2005-65; s. 10, ch. 2006-86; s. 2, ch. 2007-109; s. 3, ch. 2009-35; s. 7, ch. 2009-43.

39.407 Medical, psychiatric, and psychological examination and treatment of child; physical, mental,
or substance abuse examination of person with or requesting child custody.--

(1) When any child is removed from the home and maintained in an out-of-home placement, the department
is authorized to have a medical screening performed on the child without authorization from the court and
without consent from a parent or legal custodian. Such medical screening shall be performed by a licensed
health care professional and shall be to examine the child for injury, illness, and communicable diseases and
to determine the need for immunization. The department shall by rule establish the invasiveness of the
medical procedures authorized to be performed under this subsection. In no case does this subsection
authorize the department to consent to medical treatment for such children.

(2) When the department has performed the medical screening authorized by subsection (1), or when it is
otherwise determined by a licensed health care professional that a child who is in an out-of-home
placement, but who has not been committed to the department, is in need of medical treatment, including the
need for immunization, consent for medical treatment shall be obtained in the following manner:

(@)1. Consent to medical treatment shall be obtained from a parent or legal custodian of the child; or

2. A court order for such treatment shall be obtained.

(b) If a parent or legal custodian of the child is unavailable and his or her whereabouts cannot be
reasonably ascertained, and it is after normal working hours so that a court order cannot reasonably be
obtained, an authorized agent of the department shall have the authority to consent to necessary medical
treatment, including immunization, for the child. The authority of the department to consent to medical
treatment in this circumstance shall be limited to the time reasonably necessary to obtain court
authorization.

(c) If a parent or legal custodian of the child is available but refuses to consent to the necessary
treatment, including immunization, a court order shall be required unless the situation meets the definition
of an emergency in s. 743.064 or the treatment needed is related to suspected abuse, abandonment, or
neglect of the child by a parent, caregiver, or legal custodian. In such case, the department shall have the
authority to consent to necessary medical treatment. This authority is limited to the time reasonably
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necessary to obtain court authorization.
In no case shall the department consent to sterilization, abortion, or termination of life support.

(3)(a)1. Except as otherwise provided in subparagraph (b)1. or paragraph (e), before the department
provides psychotropic medications to a child in its custody, the prescribing physician shall attempt to obtain
express and informed consent, as defined in s. 394.455(9) and as described in s. 394.459(3)(a), from the
child’s parent or legal guardian. The department must take steps necessary to facilitate the inclusion of the
parent in the child’s consultation with the physician. However, if the parental rights of the parent have been
terminated, the parent’s location or identity is unknown or cannot reasonably be ascertained, or the parent
declines to give express and informed consent, the department may, after consultation with the prescribing
physician, seek court authorization to provide the psychotropic medications to the child. Unless parental
rights have been terminated and if it is possible to do so, the department shall continue to involve the parent
in the decisionmaking process regarding the provision of psychotropic medications. If, at any time, a parent
whose parental rights have not been terminated provides express and informed consent to the provision of a
psychotropic medication, the requirements of this section that the department seek court authorization do
not apply to that medication until such time as the parent no longer consents.

2. Any time the department seeks a medical evaluation to determine the need to initiate or continue a
psychotropic medication for a child, the department must provide to the evaluating physician all pertinent
medical information known to the department concerning that child.

(b)1. If a child who is removed from the home under s. 39.401 is receiving prescribed psychotropic
medication at the time of removal and parental authorization to continue providing the medication cannot be
obtained, the department may take possession of the remaining medication and may continue to provide the
medication as prescribed until the shelter hearing, if it is determined that the medication is a current
prescription for that child and the medication is in its original container.

2. If the department continues to provide the psychotropic medication to a child when parental
authorization cannot be obtained, the department shall notify the parent or legal guardian as soon as possible
that the medication is being provided to the child as provided in subparagraph 1. The child’s official
departmental record must include the reason parental authorization was not initially obtained and an
explanation of why the medication is necessary for the child’s well-being.

3. If the department is advised by a physician licensed under chapter 458 or chapter 459 that the
child should continue the psychotropic medication and parental authorization has not been obtained, the
department shall request court authorization at the shelter hearing to continue to provide the psychotropic
medication and shall provide to the court any information in its possession in support of the request. Any
authorization granted at the shelter hearing may extend only until the arraignment hearing on the petition for
adjudication of dependency or 28 days following the date of removal, whichever occurs sooner.

4. Before filing the dependency petition, the department shall ensure that the child is evaluated by a
physician licensed under chapter 458 or chapter 459 to determine whether it is appropriate to continue the
psychotropic medication. If, as a result of the evaluation, the department seeks court authorization to
continue the psychotropic medication, a motion for such continued authorization shall be filed at the same
time as the dependency petition, within 21 days after the shelter hearing.

(c) Except as provided in paragraphs (b) and (e), the department must file a motion seeking the
court’s authorization to initially provide or continue to provide psychotropic medication to a child in its
legal custody. The motion must be supported by a written report prepared by the department which
describes the efforts made to enable the prescribing physician to obtain express and informed consent for
providing the medication to the child and other treatments considered or recommended for the child. In
addition, the motion must be supported by the prescribing physician’s signed medical report providing:

1. The name of the child, the name and range of the dosage of the psychotropic medication, and that
there is a need to prescribe psychotropic medication to the child based upon a diagnosed condition for which
such medication is being prescribed.
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2. A statement indicating that the physician has reviewed all medical information concerning the
child which has been provided.

3. A statement indicating that the psychotropic medication, at its prescribed dosage, is appropriate
for treating the child’s diagnosed medical condition, as well as the behaviors and symptoms the medication,
at its prescribed dosage, is expected to address.

4. An explanation of the nature and purpose of the treatment; the recognized side effects, risks, and
contraindications of the medication; drug-interaction precautions; the possible effects of stopping the
medication; and how the treatment will be monitored, followed by a statement indicating that this
explanation was provided to the child if age appropriate and to the child’s caregiver.

5. Documentation addressing whether the psychotropic medication will replace or supplement any
other currently prescribed medications or treatments; the length of time the child is expected to be taking the
medication; and any additional medical, mental health, behavioral, counseling, or other services that the
prescribing physician recommends.

(d)1. The department must notify all parties of the proposed action taken under paragraph (c) in
writing or by whatever other method best ensures that all parties receive notification of the proposed action
within 48 hours after the motion is filed. If any party objects to the department’s motion, that party shall file
the objection within 2 working days after being notified of the department’s motion. If any party files an
objection to the authorization of the proposed psychotropic medication, the court shall hold a hearing as
soon as possible before authorizing the department to initially provide or to continue providing psychotropic
medication to a child in the legal custody of the department. At such hearing and notwithstanding s. 90.803,
the medical report described in paragraph (c) is admissible in evidence. The prescribing physician need not
attend the hearing or testify unless the court specifically orders such attendance or testimony, or a party
subpoenas the physician to attend the hearing or provide testimony. If, after considering any testimony
received, the court finds that the department’s motion and the physician’s medical report meet the
requirements of the subsection and that it is in the child’s best interests, the court may order that the
department provide or continue to provide the psychotropic medication to the child without additional
testimony or evidence. At any hearing held under this paragraph, the court shall further inquire of the
department as to whether additional medical, mental health, behavioral, counseling, or other services are
being provided to the child by the department which the prescribing physician considers to be necessary or
beneficial in treating the child’s medical condition and which the physician recommends or expects to
provide to the child in concert with the medication. The court may order additional medical consultation,
including consultation with the MedConsult line at the University of Florida, if available, or require the
department to obtain a second opinion within a reasonable timeframe as established by the court, not to
exceed 21 calendar days, after such order based upon consideration of the best interests of the child. The
department must make a referral for an appointment for a second opinion with a physician within 1 working
day. The court may not order the discontinuation of prescribed psychotropic medication if such order is
contrary to the decision of the prescribing physician unless the court first obtains an opinion from a licensed
psychiatrist, if available, or, if not available, a physician licensed under chapter 458 or chapter 459, stating
that more likely than not, discontinuing the medication would not cause significant harm to the child. If,
however, the prescribing psychiatrist specializes in mental health care for children and adolescents, the court
may not order the discontinuation of prescribed psychotropic medication unless the required opinion is also
from a psychiatrist who specializes in mental health care for children and adolescents. The court may also
order the discontinuation of prescribed psychotropic medication if a child’s treating physician, licensed
under chapter 458 or chapter 459, states that continuing the prescribed psychotropic medication would cause
significant harm to the child due to a diagnosed nonpsychiatric medical condition.

2. The burden of proof at any hearing held under this paragraph shall be by a preponderance of the
evidence.

(e)1. If the child’s prescribing physician certifies in the signed medical report required in paragraph
(c) that delay in providing a prescribed psychotropic medication would more likely than not cause
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significant harm to the child, the medication may be provided in advance of the issuance of a court order. In
such event, the medical report must provide the specific reasons why the child may experience significant
harm and the nature and the extent of the potential harm. The department must submit a motion seeking
continuation of the medication and the physician’s medical report to the court, the child’s guardian ad litem,
and all other parties within 3 working days after the department commences providing the medication to the
child. The department shall seek the order at the next regularly scheduled court hearing required under this
chapter, or within 30 days after the date of the prescription, whichever occurs sooner. If any party objects to
the department’s motion, the court shall hold a hearing within 7 days.

2. Psychotropic medications may be administered in advance of a court order in hospitals, crisis
stabilization units, and in statewide inpatient psychiatric programs. Within 3 working days after the
medication is begun, the department must seek court authorization as described in paragraph (c).

(F1. The department shall fully inform the court of the child’s medical and behavioral status as part
of the social services report prepared for each judicial review hearing held for a child for whom
psychotropic medication has been prescribed or provided under this subsection. As a part of the information
provided to the court, the department shall furnish copies of all pertinent medical records concerning the
child which have been generated since the previous hearing. On its own motion or on good cause shown by
any party, including any guardian ad litem, attorney, or attorney ad litem who has been appointed to
represent the child or the child’s interests, the court may review the status more frequently than required in
this subsection.

2. The court may, in the best interests of the child, order the department to obtain a medical opinion
addressing whether the continued use of the medication under the circumstances is safe and medically
appropriate.

(9) The department shall adopt rules to ensure that children receive timely access to clinically
appropriate psychotropic medications. These rules must include, but need not be limited to, the process for
determining which adjunctive services are needed, the uniform process for facilitating the prescribing
physician’s ability to obtain the express and informed consent of the child’s parent or guardian, the
procedures for obtaining court authorization for the provision of a psychotropic medication, the frequency
of medical monitoring and reporting on the status of the child to the court, how the child’s parents will be
involved in the treatment-planning process if their parental rights have not been terminated, and how
caretakers are to be provided information contained in the physician’s signed medical report. The rules
must also include uniform forms to be used in requesting court authorization for the use of a psychotropic
medication and provide for the integration of each child’s treatment plan and case plan. The department
must begin the formal rulemaking process within 90 days after the effective date of this act.

(4)(@) A judge may order a child in an out-of-home placement to be examined by a licensed health care
professional.

(b) The judge may also order such child to be evaluated by a psychiatrist or a psychologist or, if a
developmental disability is suspected or alleged, by the developmental disability diagnostic and evaluation
team of the department. If it is necessary to place a child in a residential facility for such evaluation, the
criteria and procedure established in s. 394.463(2) or chapter 393 shall be used, whichever is applicable.

(c) The judge may also order such child to be evaluated by a district school board educational needs
assessment team. The educational needs assessment provided by the district school board educational needs
assessment team shall include, but not be limited to, reports of intelligence and achievement tests, screening
for learning disabilities and other handicaps, and screening for the need for alternative education as defined
ins. 1001.42.

(5) A judge may order a child in an out-of-home placement to be treated by a licensed health care
professional based on evidence that the child should receive treatment. The judge may also order such child
to receive mental health or developmental disabilities services from a psychiatrist, psychologist, or other
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appropriate service provider. Except as provided in subsection (6), if it is necessary to place the child in a
residential facility for such services, the procedures and criteria established in s. 394.467 shall be used. A
child may be provided mental health services in emergency situations, pursuant to the procedures and
criteria contained in s. 394.463(1). Nothing in this section confers jurisdiction on the court with regard to
determining eligibility or ordering services under chapter 393.

(6) Children who are in the legal custody of the department may be placed by the department, without prior
approval of the court, in a residential treatment center licensed under s. 394.875 or a hospital licensed under
chapter 395 for residential mental health treatment only pursuant to this section or may be placed by the
court in accordance with an order of involuntary examination or involuntary placement entered pursuant to
S. 394.463 or s. 394.467. All children placed in a residential treatment program under this subsection must
have a guardian ad litem appointed.

(@) As used in this subsection, the term:

1. "Residential treatment™ means placement for observation, diagnosis, or treatment of an emotional
disturbance in a residential treatment center licensed under s. 394.875 or a hospital licensed under chapter
395.

2. "Least restrictive alternative" means the treatment and conditions of treatment that, separately and
in combination, are no more intrusive or restrictive of freedom than reasonably necessary to achieve a
substantial therapeutic benefit or to protect the child or adolescent or others from physical injury.

3. "Suitable for residential treatment™ or "suitability” means a determination concerning a child or
adolescent with an emotional disturbance as defined in s. 394.492(5) or a serious emotional disturbance as
defined in s. 394.492(6) that each of the following criteria is met:

a. The child requires residential treatment.

b. The child is in need of a residential treatment program and is expected to benefit from mental
health treatment.

c. An appropriate, less restrictive alternative to residential treatment is unavailable.

(b) Whenever the department believes that a child in its legal custody is emotionally disturbed and
may need residential treatment, an examination and suitability assessment must be conducted by a qualified
evaluator who is appointed by the Agency for Health Care Administration. This suitability assessment must
be completed before the placement of the child in a residential treatment center for emotionally disturbed
children and adolescents or a hospital. The qualified evaluator must be a psychiatrist or a psychologist
licensed in Florida who has at least 3 years of experience in the diagnosis and treatment of serious emotional
disturbances in children and adolescents and who has no actual or perceived conflict of interest with any
inpatient facility or residential treatment center or program.

(c) Before a child is admitted under this subsection, the child shall be assessed for suitability for
residential treatment by a qualified evaluator who has conducted a personal examination and assessment of
the child and has made written findings that:

1. The child appears to have an emotional disturbance serious enough to require residential treatment
and is reasonably likely to benefit from the treatment.

2. The child has been provided with a clinically appropriate explanation of the nature and purpose of
the treatment.

3. All available modalities of treatment less restrictive than residential treatment have been
considered, and a less restrictive alternative that would offer comparable benefits to the child is unavailable.
A copy of the written findings of the evaluation and suitability assessment must be provided to the
department and to the guardian ad litem, who shall have the opportunity to discuss the findings with the
evaluator.

(d) Immediately upon placing a child in a residential treatment program under this section, the
department must notify the guardian ad litem and the court having jurisdiction over the child and must
provide the guardian ad litem and the court with a copy of the assessment by the qualified evaluator.
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(e) Within 10 days after the admission of a child to a residential treatment program, the director of
the residential treatment program or the director's designee must ensure that an individualized plan of
treatment has been prepared by the program and has been explained to the child, to the department, and to
the guardian ad litem, and submitted to the department. The child must be involved in the preparation of the
plan to the maximum feasible extent consistent with his or her ability to understand and participate, and the
guardian ad litem and the child's foster parents must be involved to the maximum extent consistent with the
child's treatment needs. The plan must include a preliminary plan for residential treatment and aftercare
upon completion of residential treatment. The plan must include specific behavioral and emotional goals
against which the success of the residential treatment may be measured. A copy of the plan must be
provided to the child, to the guardian ad litem, and to the department.

() Within 30 days after admission, the residential treatment program must review the
appropriateness and suitability of the child's placement in the program. The residential treatment program
must determine whether the child is receiving benefit towards the treatment goals and whether the child
could be treated in a less restrictive treatment program. The residential treatment program shall prepare a
written report of its findings and submit the report to the guardian ad litem and to the department. The
department must submit the report to the court. The report must include a discharge plan for the child. The
residential treatment program must continue to evaluate the child's treatment progress every 30 days
thereafter and must include its findings in a written report submitted to the department. The department may
not reimburse a facility until the facility has submitted every written report that is due.

(9)1. The department must submit, at the beginning of each month, to the court having jurisdiction
over the child, a written report regarding the child's progress towards achieving the goals specified in the
individualized plan of treatment.

2. The court must conduct a hearing to review the status of the child's residential treatment plan no
later than 3 months after the child's admission to the residential treatment program. An independent review
of the child's progress towards achieving the goals and objectives of the treatment plan must be completed
by a qualified evaluator and submitted to the court before its 3-month review.

3. For any child in residential treatment at the time a judicial review is held pursuant to s. 39.701, the
child's continued placement in residential treatment must be a subject of the judicial review.

4. If at any time the court determines that the child is not suitable for continued residential treatment,
the court shall order the department to place the child in the least restrictive setting that is best suited to meet
his or her needs.

(h) After the initial 3-month review, the court must conduct a review of the child's residential
treatment plan every 90 days.

(i) The department must adopt rules for implementing timeframes for the completion of suitability
assessments by qualified evaluators and a procedure that includes timeframes for completing the 3-month
independent review by the qualified evaluators of the child's progress towards achieving the goals and
objectives of the treatment plan which review must be submitted to the court. The Agency for Health Care
Administration must adopt rules for the registration of qualified evaluators, the procedure for selecting the
evaluators to conduct the reviews required under this section, and a reasonable, cost-efficient fee schedule
for qualified evaluators.

(7) When a child is in an out-of-home placement, a licensed health care professional shall be immediately
called if there are indications of physical injury or illness, or the child shall be taken to the nearest available
hospital for emergency care.

(8) Except as otherwise provided herein, nothing in this section shall be deemed to eliminate the right of a
parent, legal custodian, or the child to consent to examination or treatment for the child.
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(9) Except as otherwise provided herein, nothing in this section shall be deemed to alter the provisions of s.
743.064.

(10) A court shall not be precluded from ordering services or treatment to be provided to the child by a duly
accredited practitioner who relies solely on spiritual means for healing in accordance with the tenets and
practices of a church or religious organization, when required by the child's health and when requested by
the child.

(11) Nothing in this section shall be construed to authorize the permanent sterilization of the child unless
such sterilization is the result of or incidental to medically necessary treatment to protect or preserve the life
of the child.

(12) For the purpose of obtaining an evaluation or examination, or receiving treatment as authorized
pursuant to this section, no child alleged to be or found to be dependent shall be placed in a detention home
or other program used primarily for the care and custody of children alleged or found to have committed
delinquent acts.

(13) The parents or legal custodian of a child in an out-of-home placement remain financially responsible
for the cost of medical treatment provided to the child even if either one or both of the parents or if the legal
custodian did not consent to the medical treatment. After a hearing, the court may order the parents or legal
custodian, if found able to do so, to reimburse the department or other provider of medical services for
treatment provided.

(14) Nothing in this section alters the authority of the department to consent to medical treatment for a
dependent child when the child has been committed to the department and the department has become the
legal custodian of the child.

(15) At any time after the filing of a shelter petition or petition for dependency, when the mental or physical
condition, including the blood group, of a parent, caregiver, legal custodian, or other person who has
custody or is requesting custody of a child is in controversy, the court may order the person to submit to a
physical or mental examination by a qualified professional. The order may be made only upon good cause
shown and pursuant to notice and procedures as set forth by the Florida Rules of Juvenile Procedure.

(16) At any time after a shelter petition or petition for dependency is filed, the court may order a person who
has custody or is requesting custody of the child to submit to a substance abuse assessment or evaluation.
The assessment or evaluation must be administered by a qualified professional, as defined in s. 397.311.
The order may be made only upon good cause shown. This subsection does not authorize placement of a
child with a person seeking custody, other than the parent or legal custodian, who requires substance abuse

treatment.
History.--s. 20, ch. 78-414; s. 14, ch. 80-290; s. 2, ch. 84-226; s. 8, ch. 84-311; s. 74, ch. 86-220; s. 2, ch. 87-238; s. 230, ch. 95-147; s. 11, ch. 95-228; s. 59, ch.
98-403; s. 24, ch. 99-193; s. 1, ch. 2000-265; s. 151, ch. 2000-349; s. 3, ch. 2002-219; s. 885, ch. 2002-387; s. 2, ch. 2005-65; s. 3, ch. 2006-97; s. 4, ch. 2006-227.

39.4075 Referral of a dependency case to mediation.--
(1) At any stage in a dependency proceeding, any party may request the court to refer the parties to
mediation in accordance with chapter 44 and rules and procedures developed by the Supreme Court.

(2) A court may refer the parties to mediation. When such services are available, the court must determine
whether it is in the best interests of the child to refer the parties to mediation.

82



Ch. 39 Proceedings Relating to Children F.S. 2009

(3) The department shall advise the parties that they are responsible for contributing to the cost of the
dependency mediation.

(4) This section applies only to courts in counties in which dependency mediation programs have been

established and does not require the establishment of such programs in any county.

History.--s. 7, ch. 94-164; s. 60, ch. 98-403; s. 58, ch. 2003-402.
Note.--Former s. 39.4033.

39.4085 Legislative findings and declaration of intent for goals for dependent children.--The
Legislature finds and declares that the design and delivery of child welfare services should be directed by
the principle that the health and safety of children should be of paramount concern and, therefore,
establishes the following goals for children in shelter or foster care:

(1) To receive a copy of this act and have it fully explained to them when they are placed in the custody of
the department.

(2) To enjoy individual dignity, liberty, pursuit of happiness, and the protection of their civil and legal rights
as persons in the custody of the state.

(3) To have their privacy protected, have their personal belongings secure and transported with them, and,
unless otherwise ordered by the court, have uncensored communication, including receiving and sending
unopened communications and having access to a telephone.

(4) To have personnel providing services who are sufficiently qualified and experienced to assess the risk
children face prior to removal from their homes and to meet the needs of the children once they are in the
custody of the department.

(5) To remain in the custody of their parents or legal custodians unless and until there has been a
determination by a qualified person exercising competent professional judgment that removal is necessary
to protect their physical, mental, or emotional health or safety.

(6) To have a full risk, health, educational, medical and psychological screening and, if needed, assessment
and testing upon adjudication into foster care; and to have their photograph and fingerprints included in their
case management file.

(7) To be referred to and receive services, including necessary medical, emotional, psychological,
psychiatric, and educational evaluations and treatment, as soon as practicable after identification of the need
for such services by the screening and assessment process.

(8) To be placed in a home with no more than one other child, unless they are part of a sibling group.

(9) To be placed away from other children known to pose a threat of harm to them, either because of their
own risk factors or those of the other child.

(10) To be placed in a home where the shelter or foster caregiver is aware of and understands the child's
history, needs, and risk factors.

(11) To be the subject of a plan developed by the counselor and the shelter or foster caregiver to deal with
identified behaviors that may present a risk to the child or others.
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(12) To be involved and incorporated, where appropriate, in the development of the case plan, to have a case
plan which will address their specific needs, and to object to any of the provisions of the case plan.

(13) To receive meaningful case management and planning that will quickly return the child to his or her
family or move the child on to other forms of permanency.

(14) To receive regular communication with a caseworker, at least once a month, which shall include
meeting with the child alone and conferring with the shelter or foster caregiver.

(15) To enjoy regular visitation, at least once a week, with their siblings unless the court orders otherwise.
(16) To enjoy regular visitation with their parents, at least once a month, unless the court orders otherwise.

(17) To receive a free and appropriate education; minimal disruption to their education and retention in their
home school, if appropriate; referral to the child study team; all special educational services, including,
where appropriate, the appointment of a parent surrogate; the sharing of all necessary information between
the school board and the department, including information on attendance and educational progress.

(18) To be able to raise grievances with the department over the care they are receiving from their
caregivers, caseworkers, or other service providers.

(19) To be heard by the court, if appropriate, at all review hearings.

(20) To have a guardian ad litem appointed to represent, within reason, their best interests and, where
appropriate, an attorney ad litem appointed to represent their legal interests; the guardian ad litem and
attorney ad litem shall have immediate and unlimited access to the children they represent.

(21) To have all their records available for review by their guardian ad litem and attorney ad litem if they
deem such review necessary.

(22) To organize as a group for purposes of ensuring that they receive the services and living conditions to
which they are entitled and to provide support for one another while in the custody of the department.

(23) To be afforded prompt access to all available state and federal programs, including, but not limited to:
Early Periodic Screening, Diagnosis, and Testing (EPSDT) services, developmental services programs,
Medicare and supplemental security income, Children's Medical Services, and programs for severely
emotionally disturbed children.

The provisions of this section establish goals and not rights. Nothing in this section shall be interpreted as
requiring the delivery of any particular service or level of service in excess of existing appropriations. No
person shall have a cause of action against the state or any of its subdivisions, agencies, contractors,
subcontractors, or agents, based upon the adoption of or failure to provide adequate funding for the
achievement of these goals by the Legislature. Nothing herein shall require the expenditure of funds to meet

the goals established herein except funds specifically appropriated for such purpose.
History.--s. 5, ch. 99-206.

39.4086 Pilot program for attorneys ad litem for dependent children.--

(1) LEGISLATIVE INTENT.--In furtherance of the goals set forth in s. 39.4085, it is the intent of the
Legislature that children who are maintained in out-of-home care by court order under s. 39.402 receive
competent legal representation.
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(2) RESPONSIBILITIES.--

(a) The Office of the State Courts Administrator shall establish a 3-year pilot Attorney Ad Litem
Program in the Ninth Judicial Circuit.

(b) The Office of the State Courts Administrator shall establish the pilot program in the Ninth
Judicial Circuit by October 1, 2000. The Ninth Judicial Circuit may contract with a private or public entity
in the Ninth Judicial Circuit to establish the pilot program. The private or public entity must have
appropriate expertise in representing the rights of children taken into custody by the Department of Children
and Family Services. The Office of the State Courts Administrator shall identify measurable outcomes,
including, but not limited to, the impact of counsel on child safety, improvements in the provision of
appropriate services, and any reduction in the length of stay of children in state care. The pilot program shall
be established and operate independently of any other state agency responsible for the care of children taken
into custody.

(c) The Ninth Judicial Circuit shall designate an attorney within the Ninth Judicial Circuit to conduct
the administrative oversight of the pilot program. The program administrator must be a member in good
standing of The Florida Bar and must have 5 or more years of experience in the area of child advocacy,
child welfare, or juvenile law. The administrative oversight of the pilot program is subject to supervision by
the Ninth Judicial Circuit.

(d) The Office of the State Courts Administrator in conjunction with the pilot program shall develop
a training program for attorneys ad litem which includes, but need not be limited to, appropriate standards of
practice for attorneys who represent children.

(e) Within funds specifically appropriated for this pilot program, the Office of the State Courts
Administrator in conjunction with the pilot program shall design an appropriate attorney ad litem program
and may establish the number of attorneys needed to serve as attorneys ad litem and may employ attorneys
and other personnel. An attorney ad litem must be a member in good standing of The Florida Bar and may
not serve as an attorney ad litem until he or she has completed the training program.

(F) The court shall appoint the entity responsible for representation of children in the Ninth Judicial
Circuit under the pilot program who are continued in out-of-home care at the shelter hearing conducted
under s. 39.402 if the court deems attorney ad litem representation necessary. At any time following the
shelter hearing, the court may appoint an attorney ad litem upon the motion of any party, or upon the court's
own motion if an attorney ad litem has not yet been appointed and the court deems such representation
necessary. The attorney ad litem's representation shall be limited to proceedings initiated under this chapter
only. The court must appoint a guardian ad litem pursuant to s. 39.822 for all children who have been
appointed an attorney ad litem. Upon this action by the court, the department shall provide to the
administrator, at a minimum, the name of the child, the location and placement of the child, the name of the
department's authorized agent and contact information, copies of all notices sent to the parent or legal
custodian of the child, and other information or records concerning the child.

(9) Upon the court's direction, the pilot program administrator shall assign an attorney ad litem to
represent the child. Once assigned, the attorney ad litem shall represent the child's wishes for purposes of
proceedings under this chapter as long as the child's wishes are consistent with the safety and well-being of
the child. The child's attorney must in all circumstances fulfill the same duties of advocacy, loyalty,
confidentiality, and competent representation which are due an adult client. The court must approve any
action by the attorney ad litem restricting access to the child by the guardian ad litem or by any other party.
The attorney ad litem shall represent the child until the program is discharged by order of the court because
permanency has been achieved or the court believes that the attorney ad litem is no longer necessary.

(h) The Office of the State Courts Administrator shall conduct research and gather statistical
information to evaluate the establishment, operation, and impact of the pilot program in meeting the legal
needs of dependent children. In assessing the effects of the pilot program, including achievement of
outcomes identified under paragraph (b), the evaluation must include a comparison of children within the
Ninth Judicial Circuit who are appointed an attorney ad litem with those who are not. The office shall
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submit a report to the Legislature and the Governor by October 1, 2001, and by October 1, 2002, regarding
its findings. The office shall submit a final report by October 1, 2003, which must include an evaluation of
the pilot program; findings on the feasibility of a statewide program; and recommendations, if any, for
locating, establishing, and operating a statewide program.

(3) STANDARDS.--The Supreme Court is requested, by October 1, 2000, to adopt rules of juvenile
procedure which include the duties, responsibilities, and conduct of an attorney ad litem. The Office of the
State Courts Administrator, in consultation with the Dependency Court Improvement Committee of the
Supreme Court, shall develop implementation guidelines for the attorney ad litem pilot program.

(4) FUNDING.--The Office of the State Courts Administrator shall conduct the pilot program subject to the
specific appropriation of funds.

(5) The provisions in this section of the act shall take effect October 1, 2000.
History.--s. 88, ch. 2000-139; s. 1, ch. 2001-370.
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