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Admission of Hearsay Evidence
T.O. v. Department of Children and Families, 2009 WL 3837159 (Fla. 4th DCA)
The parent’s appealed the trial court’s order terminating their parental rights to their four children. They argued that the trial court improperly admitted the child’s hearsay evidence and that the Department of Children and Families (the department) did not prove a nexus between the father's sexual abuse of one child and any future risk of harm to the remaining children. The department based the original dependency petition on domestic violence (the father put a gun to the mother’s head and threatened an older son), the parents have domestic violence and criminal histories, and the father remained in the home. Later, one of the children began exhibiting signs of sexual abuse and began making statements that her father had sexually abused her. When the department filed their termination of parental rights petition they based the petition on domestic violence and the sexual abuse of one of the daughters by the father.

Admission of Child Victim Hearsay Evidence

The parents argue that the child’s in camera testimony regarding sexual abuse by her father is inadmissible as she did not she did not testify to the subject-matter of her hearsay statements at trial. In order to admit child victim hearsay § 90.803(23) requires that the trial court:

1) conduct a hearing and make a preliminary determination that the statements come from a trustworthy source and are reliable

2) the child must either testify at trial or be declared unavailable as a witness, and

3) if the child is unavailable, the hearsay statements are admissible only if the trial court determines that there is other corroborating evidence of the abuse or neglect.

The parents argue that she did not fulfill the second requirement because she refused to discuss the sexual abuse. The Fourth DCA found that she was unavailable under § 90.804(1)(b), which states that a witness is unavailable if he or she “[p]ersists in refusing to testify concerning the subject-matter of the declarant's statement despite an order of the court to do so.” Because she was unavailable, her hearsay statements were admissible only if there was corroborating evidence as to the sexual abuse by her father. The Fourth DCA held that there was corroborating evidence - she displayed overly-sexualized behavior for her age, she suffered from post-traumatic stress disorder, she displayed concerning behavior when she saw her father.

The parents also argued that the department failed to show a nexus between the sexual abuse of one child and the potential abuse of the remaining children. The Fourth DCA held that it was unnecessary to make a determination because the trial court properly terminated parental rights under § 39.806(1)(c) – continued threats of domestic violence in the home. The parents had a long-standing domestic violence problems, and two of the children witnessed the domestic violence. As to the other two children, termination of parental rights was primarily a case of prospective abuse. “In prospective abuse cases, the Department must prove a nexus between the act of abuse and any prospective abuse. The issue in these types of cases is whether future behavior, which will adversely affect the child, can be clearly and certainly predicted. Or, stated another way, whether it is likely to happen or expected.' ” J.F. v. Dep't of Children & Families, 890 So.2d 434, 440 (Fla. 4th DCA 2004).” Expert testimony provided evidence that the father will continue to be a risk to all of the children in the future and that he will not improve. The mother “refused to separate herself and the children from the father. She demonstrated that she cannot provide a safe environment for the children.”

The Fourth DCA affirmed the trial court’s order terminating parental rights.
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